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“"When minister of State for Social Welfare tried to place on the Table of the House, the
Rules framed under Section 23 of Suppression of Immoral Traffic in Women and Girls Act 1956,
Shri Sureshchandra Mehta raised a Point of Order and contended that as there was
considerable delay in laying the Rules on the Table of the House, the Minister should not be
allowed to lay the Rules on the Table of the House. In support of his contention, he referred to
observations made in Practice and Procedure of Parliament by Kaul and Shakdher at page
457. Shri Ashok Bhatt supporting the contention, referred to Rule 208 from the Rules of the
Assembly. Both suggested that the Speaker should not allow the Minister to lay the Rules on
the table of the House.”

“In this session somehow or other, on nearly four occasions such a demand is made.
Therefore, it is necessary for me to consider the implications of acceptance of such demand.
While doing so, | tried to inquire from Shri Mehta whether he can show me any authority or
any legal provision suggesting that the Speaker is authorized to prevent the Government from
laying such papers on the Table of the House. Shri Mehta could not support his contention
and tried to rely on the observations made by Kaul and Shakdher in Practice and Procedure
of Parliament as mentfioned above. The said observations have nothing to say on the issue on
which | fried to inquire from Shri Mehta and therefore, | do not think it necessary to consider
the same. The same is the case with Rule 208 of the Assembly Rules. The question, which arises
here, is why the framers of the Rules of the Assembly did not consider it necessary to authorize
the Speaker to prevent the government from laying such Rules on the Table of the House. |
think the reasons are quite obvious. The provisions in different Acts do suggest that after the
Rules or notifications are laid on the Table of the House, the House is in a position to rescind
the Rules, to modify the Rules or to make alterations in the Rules so long as they are not
placed on the Table of the House, the House is not in a position to exercise this right.
Therefore, it is necessary that the Rules be laid on the Table of the House; rather say it is a
must and if | accept the contention of Shri Mehta and trying to prevent the Government from
laying the Rules on the Table of the House, the only implication will be that this House will be
deprived of exercising ifs right to rescind, modify or alter the rules. | think that is not desirable
and that is why no such rule was framed by those who framed the Rules of the House. It is in
the interest of the House that the Rules are Iaid on the Table of the House so that the House
gets an opportunity to exercise its authority for amending or modifying the Rules.

“ It is now necessary to consider the effect of not placing such Rules on the Table of
the House as far as the Government is concerned. | think it is inferesting to note that
Government loses nothing because by the provisions of the Acts as they are framed in
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different Acts, the position is clear in the sense that Rules come into effect as soon as they are
framed and therefore, whether they lay or don't lay before the House, the rules are already
operating or effective. Thus, if they don't lay them on the Table of the House, the
Government loses nothing; it is the House that loses. | think, therefore, even if | accept the
contention of Shri Mehta, the position will be that the benefits will go to the Government and
the loss will come to the House. | don’t think Shri Mehta intended to face such a situation or
give such a benefit to the government.”

“ If you look at the Section in the Act, Subsection (4) of Section 23 reads as under:

“All rules made under this Act shall, as soon as may be, after they are made, be laid
before the State Legislature.”

“So again here the government is trying to take shelter under the words ‘as soon as
may be’, | have already expressed earlier in my ruling that it is not a healthy practice and the
Government should try fo come to the House as early as possible, the Government loses
nothing as the Rules become effective either on the day they are framed or on the day they
are notified in the Gazette. To that extent, it is pertinent to note the observations made by the
Calcutta High Court. | am referring to the Book fitled * Delegated Legislation in India”. The
relevant remarks are af page 158. | quote: ‘Now what the laying provision requires is that
Rules shall be laid as soon as possible, after they are made. Obviously, the old position that
Rules may come info effect on their nofification seems to remain unchanged. No doubft Rules
are directed to be subjected to such modification as Parliament may make within the
prescribed period after their laying but this direction does not affect the validity of the Rules
prior to passing of such modifications if any’.”

“ It is interesting to note that to get over the difficulties implicit in the observation of the
Supreme Court in Kerala Education Bill, the Central Government, after consulting the
committee on Subordinate Legislation, changed the laying clause in such a way that the
Rules required to be laid before Parliament would be operative ab initio.”

“ That means since the Rules become operative on the day when they are framed, to
prevent the government from laying them on the Table of the House gives benefit to the
Government and not to the House. | think, even though it is necessary or it is incumbent on
the part of the Government to lay such Rules on the Table of the House as soon as may be, it
is very difficult to accept the proposal that in case of delay the Government should not be
allowed to place such rules on the Table of the House and because of this, | reject the Point
of Order raised by Shri Mehta. | do hope that since | have made it very clear about the loss
and benefit both, further Point of Order on this very issue will not be raised”.
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“The Speaker has however observed that where statement is made outside the
House, even clarifying the policy already enunciated, the Minister should also make a
statement about that in the House at the earliest opportunity.”

“If you look at the Government Resolution, it is a clarification of the old G.R. by issuing
the new G.R. it has modified or improved upon its old G.R. giving benefit to more number of
people, increasing the number of beneficiaries so that larger number of people can get
benefit of Government help. When it is stated clearly that just a clarification is required to
announce in the House, it equally applies to the modification and improvement. | would say,
so far as improvement and modification are concerned, it is much stronger case for coming
before the House. | am sorry that the Minister has not thought it fit to come before the House
for such an important modification, which was made in the original policy for which the
Government should have taken credit. But unfortunately, Government has not done so.
Therefore, if you look at the observation made by Kaul and Shakdher, the present issue falls
within the ambit of the observation made by Kaul and Shakdher in as much as it is not only a
clarification, but the new Government Resolution amounts fo modification of old
Government Resolution and hence | accept the point of Breach of Propriety raised by Hon.
Member Shri Dinsha Patel. Hon. Minister made certain statements that how are it possible for
us fo come everyday before the House because number of nofifications are issued and all
that. | think it is the duty cast on the Government not only to respect the House, but also to
allow the Members of the House to know what is happening and what the government is
doing.

“I think one of my predecessors has stated in clear terms that if you come to the
House, Member get an opportunity not only to know what you are doing, but if you think so,
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they can conftribute in impressing upon what the Government is doing. They have a chance
to participate in the thinking process of the Government. | think so far as this case is
concerned, let the Government not come out with such statement as has been done by the
Hon. Minister for Parliamentary Affairs that we have in Parliament 56 departments, we have so
many Departments, we cannot come everyday. | would like to remind the Member in the
House that issues of Breach of Propriety come very rarely before the House. It is not quite
often. Unfortunately, only in this week three issues, one after another, have come before the
House. In all the three cases, | have to decide against the Government. | am sure,
Government will be more cautious in future and fry to see, in view of this decision, fo come
before the House before it makes any new policy statement or any modification in the

existing policy statement.” (3L Q. . 3, AR—2, R . 30, WA ou—¢4)
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“The all important conventional and ceremonial head of Lok Sabha is the

Speaker within the walls of the House. His authority is Supreme.”
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The admission to the precincts of the House and its estates during the sitting of the
House or otherwise shall be regulated in accordance with the regulations or order made by

the Speaker. 12d [AIGUAL 2ear]l ¥ Al Hulel © A [AHIAAGUAL UM 1A 2L WS 8,
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(31 . . 2, AR, s -, 17, Aam ¢3¢ 4 ¢1y)
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PANELIRICERE
A minister who for any period of six consecutive months is not a member of the legislature of the State

shall at the expiration of the period ceases to be a Minister. 2124 9 WSl e Al § i Hle-l 1&9'1,
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Suppose a Member and then Chief Minister of a particular State is a Member of either of the
House of Parliament. i.e. Lok Sabha or Rajya Sabha can he lead the House or can he lead the House
as a Chief Minister of a particular State ?
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Appointment of a person as chief Minister cannot be challenged on the ground that he is not a
Member of the Legislature at the time of appointment.
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"No person shall be a member both of Parliament and of a House of the Ligislature of a State." He
dose not sit as a member of the House but he may sit as a Chief Minister.
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"Inviting a person who is not a member of the Legislature or a nominated member, to from
Government is open to criticise, of being against the spirit of the Parliamentary system."
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"Every Minister and the Advocate General for a State shall have the right to speak in, and
otherwies to take part in the proceedings of the Legislative Assembly of the state or in the case of a
State having a Legislative Council, both Houses, and to speak in, and otherwise to take part in the
proceedings of any committee of the Legislature of which he may be named a member, but shall not,
by virtue of this Article entitled to vote."
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“A few days later on an amendment formally moved in and adopted by the House,

the words “The Republic of India” were substituted for the words ‘Our Republic’ occurring in

the enacting formula of the Himachal Pradesh and Bilaspur (New State) Bill, 1954.”
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“It has been the uniform practices since 1862 to append to every Bill a statement of
Objects and Reasons, briefly explaining the purpose of the proposed legislation. The
statement is explanatory of the contents and objects of a Bill and helps in understanding the
necessity and scope of the Bill but the courts cannoft rely on it in construing an act for the
reason that it refers to the Bill as infroduced and the Bill may undergo considerable alteration
before it is passed. The meaning of the Legislation must be deduced from the language. It
has, therefore, to be excluded from consideration when construing an Act.”

“The statement of Objects and Reasons has to be framed in non-technical language.
It should not be unduly long, nor should it contain anything of an argumentative character
and it can be revised if the Speaker so desires. More over, it is to be sighed by the member in
Charge of the Bill.”
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“If a legislature meets and transacts legislative business, without the preliminary of an
address by the Governor, when required under Article 176 its proceedings are illegal and
invalid and may be questioned in a court of law.’

“The paragraph read by Shri Mehta is with regard to the duty cast on the Governor to
address the House under article 176 and it says in terms that the address is a must and if the
Governor does not deliver the address before the House then the entire proceedings of the
House will be treated as illegal and invalid.”

“If puts emphasis on the necessity of the Governor to address the House and nothing
further. Reading further on the observation contained on the same page, Mr. Mehta read the
following observation :-

“The Governor's Address should enumerate with precision all the legislative and other
important business that the Government proposes to bring before the House during the year.
No legislation not listed in the Governor’s Address should be allowed to be brought forward
without the express consent of the House on the advice of the Business Advisory Committee.”

“Reading the paragraph, Mr. Mehta insisted that no legislation not listed in the
Governor's Address should be allowed to be brought before the House. Therefore, the Chief
Minister should not be allowed to infroduce the Bill as he is trying to do.”

“I think thereby, Shri Mehta wanted to convey that only bills listed in the Governor's
Address should be allowed to be moved in the House or infroduced in the House. If any bill is
fried to be infroduced and if it is not mentioned in the Governor’'s Address, then such a bill
should not be allowed to be infroduced. The system as it is, the Governor's Address is the
reflection or the view of the further work that the Government wanted to bring before the
House. The Governor in fact speaks on behalf of the Government and it has been accepted
that his address is that of the Government. Therefore, the Government may have not
elaborated on a certain aspect of the work or of the proceedings that may take place in the
session. Just because they have not said it, it cannot be said that nothing can be done
except that which has been enumerated in the Governor's Address. To that point Mr. Mehta
failed to read earlier paragraph on the same page: —

“Being a statement of policy of the Government, the Address is drafted by the
Government. It is not the President but the Government who are responsible for the contents
of the Address. It contains the review of the activities and achievements of the Government
during the previous year and its policy with regard to important internal and current
international problems.”

“It also contains a brief account of the programmes of Government business for the
session. If, however, does not cover the entire probable legislative business to be transacted
during the session. Therefore, after the Address, a separate paragraph giving details of the
government business expected to be taken up during the session is published in the Bullefin.”

" So, what is conveyed is very clear that Governor's Address is not the last word so far
as the Government business is concerned. Government, through the Governor, informs the
House about the business that is to be conducted in the days to come during the session. But
still if the Government thinks certain items are left out, certain issues are left out, the

C:\Documents and Settings\gls comger\Desktop\NIC\table statement\D.C.1985-2007\D.C.GUJ1985-2000.(5(9



Government may bring them before the House and take the consent of the House. But so far
as the Bills are concerned, the observation very clearly says that it does not cover the entire
probable legislative business. But at the same time it is said that it is the duty of the
Government to mention in a separate paragraph, the details of the probable legislative
business that the Government wants to bring before the House. Unfortunately, this has not
been done in this case. But the question is, whether if something is asked for by the
committee, then just because it is not enumerated in the Governor's Address or no separate
paragraph is placed before the House, should it not be allowed to be infroduced ?”

“In any case whatever may be the position in the Committee, the issue, before us at
the moment is just because the formalities are not observed by the Government, the
Government should be prevented from intfroducing the bill before the House. | think it will not
be proper for me not to allow the Government to infroduce the bill so far as the observations
in Kaul and Shakdher are concerned, they are a guiding factor and of course, there also they
have mentioned that it can be brought before the Business Advisory Committee and if the
Business Advisory Committee agrees it can be brought before the House, even though it is
not mentioned in the Governor's Address. That being so, if it can be brought before the
House through Business Advisory Committee, | do not think it makes much difference, if the
Government comes directly before the House. The Bill is just for introduction and not for
discussion or first reading or second reading and getting it passed before the House.
Therefore, | do not think it proper for me to refuse the Government to infroduce the Bill and
hence | allow the Government to introduce the Bill and reject the Point of Order raised by Shri
Mehta.”

“In future, the Government should take care to bring such a legislation before the
Business Advisory committee rather than bringing it before the House directly.”
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“The Governor's address, should enumerate with precision all the Legislative and other
important business that the government proposes to bring before the House during the year.”
“No Legislation not listed in the Governor’s address should be allowed to be brought forward
without the express consent of the House on the advice of the Business Advisory Committee”.

uell] Hoflgll AAdlteis § ued didid Hde "Asd sl AUHER A%AUAsAL waAL UL,
¢ wR] 2A28 2isdl wRL.

“The House will be taking up the Bills which could not be taken up for
want of time in the last session”
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“It also contains a brief account of the programmes of government business for the
session. It, however, does not cover the entire probable legislative business to be fransacted
during the session.”
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“The House will be taking up the Bills which could not be taken up for want of time in the last session
as well as fresh bills and bills to replace Ordinance”.
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“Being a Statement of policy of the government, the address is drafted by the
Government, it is not the President but the Government who are responsible for the contents
of the address. It contains a brief review of the activities and achievements of the
Government during the previous year and its policy with regard to important internal and
current international problems. It also contains a brief account of the programmes of
Government business for the session. It, however, does not cover the entfire probable
legislative business to be transacted during the session. Therefore, after the address, a
separate paragraph giving details of the Government business expected to be taken up
during the session is published in the bullefin.”

“The point therefore for consideration is, accepting that the Governor’s Address does
not mention anything about this Bill, whether it is imperative on the part of the Government to
give the details of the Government business in a separate paragraph or not. Looking to the
fradition of this House, | do noft think it is imperative on the part of the Government to publish
the list. It may be necessary, and it would have been wise on the part of the Government if it
has published such a statement before coming to the House. But simply because it has not
done so, | do not think | can come to the conclusion that the bill should not be allowed to be
infroduced.”
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“Second part on which the Mr. Mehta has relied upon is observation made in the Kaul
and Shakdher on the same page. The observations contain the observations made by Paage
Committee Report and these observations are not compulsory, but recommendatory and it
recommended. :

“The Governor's address, should enumerate with precision all the Legislative and other
important business that the government proposes to bring before the House during the year.”
No Legislation not listed in the Governor’s address should be allowed to be brought forward
without the express consent of the House on the advice of the Business Advisory Committee”.

“ 1 do not doubt the wisdom which made the Paage Committee to make such a
statement. It is always better that the Government comes before the Business Advisory
Committee first before taking a new legislation not mentioned in the Governor’'s Address and
then introduced it after the consent is given by the Business Advisory Committee.
Unfortunately, in this case the government has not done so. But simply it has not done so and
looking to the fact that the Paage Committee’s observations are recommendatory, | do not
think the Government can be stopped from infroducing the Bill. Having said so | would like to
advise the Government that even after infroducing the Bill, the bill should be produced or it
should be a part of the agenda of the Business Advisory Committee. The Business Advisory
Committee should be given enough opportunity to discuss the programmes with regard to
the Bill and Government should take care in future to follow the observation made by Paage
Committee as mentioned on page 164 of “Kaul and Shakdher”.

“With these observations, | reject the Point of Order and allow the Government to
infroduce the Bill.”
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“On the day appointed for infroduction of the Bill, the Speaker calls the Minister in
Charge who moves the motion for leave to infroduce the Bill. After the Speaker has put the
question and the motion is adopted, the Bill is infroduced by the minister. At the infroduction
stage, the Minister who has given notice for leave to introduce a Bill can alone introduce if,
unless he has previously written to the Speaker to allow another Minister to move for leave to
infroduce the Bill on his behalf.”

Since the minister in whose name India Tariff (Amendment) Bill, 1969 stood was not
present in the House and had not previously written to the Speaker, the Deputy Minister
concerned was not permitted to infroduce the Bill on behalf of the Minister.
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“The minister for Energy Shri Nalinbhai Patel, when tried to start the debate on Gujarat

Bill No. 32 of 1986 titled as Gujarat Industrial Development (Amendment) Bill, 1986, a Point of
Order was raised and it was said that as the Bill was originally infroduced by the Chief Minister,
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the Minister for Energy cannot initiate the debate on the first reading of the said Bill. It was
also contended that it was not proper for the Minister to initiate debate on the Bill without
giving any explanation as to why he was doing so. The Minister in his reply stated that the Bill
was originally infroduced by the Chief Minister, but as he is out of station and that he has
written a letter to the Speaker and sought permission of the Speaker to allow me to initiate
the debate on the first reading of the Bill, | am doing so. Mr. Suresh Mehta, who raised the
Point of Order, first fried to rely on Rule No. 125 and then he referred to the observations
made in Practice and Procedure of Parliament by Kaul and Shakdher at page No. 469 and
said that even in the case of infroduction of the Bill, if the Speaker did not allow substitution of
the Minister, same principles should be applied here and the Minister for Energy Shri Patel
should not be allowed to initiate the debate on the first reading of the Bill instead of the Chief
Minister, firstly, the Rule no. 125 on which Shri Mehta has relied on is not applicable to this Bill or
rather to say, Rule 125 does not support his contention. So far as the observation made by
Kaul and Shakdher in their book at page no. 469 is concerned, it only refers to what can be
done at the stage of introduction of the Bill and nothing further. So that observations also are
not useful while considering the Point of Order raised by Shri Mehta.

“While considering this Point of order one has to look to sub-clause (K) of Rule 2, sub-
clause (k) reads as under: -

“Member in Charge of the Bill” means a member who has infroduced the Bill and any
Minister in the case of the government Bill.”

* So sub-clause (k) which forms part of defining rule namely Rule 2 very clearly
suggests that Government Bill can be moved by any Minister other than who has introduced
the Bill, but the Chief Minister who has introduced the Bill has taken enough precaution to
take permission of the Speaker to allow the other Minister to move the Bill. Now that being so,
there is nothing wrong in the Minister Shri Patel moving the present Bill namely Gujarat
Industrial Development (Amendment) Bill 1986 and as he is entitled to move it, he is permitted
to do so and hence | do not accept the contention raised by Shri Mehta and reject his Point

of Order™.
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"By convention the motion for introduction is not opposed, but there have been
occasions when motions for introduction of Government Bills were opposed in the House. The
Member who wishes to oppose must write in advance (before the commencement of the
sitting) to the Secretary General and if two or more Members write, the Speaker calls the
Members whose intimation was first received in point of time”.
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as there is a dispute regarding the legislative competence of the Bill as presented before the
House, the Bill should not be admitted and in support of the contention, he relied on Rule 125
of the Rules of the Assembly. Now the proviso to Rule 125 of the Rules of the Assembly reads
as under :-
“Provided that where a motion is opposed on the ground that the Bill initiates Legislation

outside the Legislative competence of the House, the Speaker may permit a full discussion
thereon.”
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“"Where there is a accepted system both in Parlioment and in Assembly, that the
Speaker does not give ruling on the Point of Order raised with regard fto Legislative
competence of a particular Bill, it is not proper for me to give any ruling on the Point of Order.

The debate has already taken place and whatever the consequences of such a Bill, will have
to be decided by the Court before whom the matter may go. One does not know whether it
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will go or it will not go, but what is understood by non-intervention of the Speaker in the Point
of Order based on the provision of the Constitution is quite clear. The Speaker does not give a
ruling in view of the fact that such points are to be decided by the court. The Point of Order
raised by Shri Sureshchandra Mehrta with regard to Legislative competence of the House can
be argued in the Court and decided by the Court and hence | reject the Point of Order”.
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